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1. Introduction

1.1 This document sets out the Hampshire County Council’s (HCC) approach to planning
enforcement and provides guidance on the range of options available to achieve
compliance with planning control enforced by the County Council.

1.2 The Council recognises the importance of an effective planning enforcement service
within its area and has officers assigned to investigate reported breaches of planning
control and the monitoring of new developments.

1.3  Relevant Government guidance is found in the National Planning Policy Framework
(NPPF) (2012) which came into effect in March 2012". This states that:

“Effective enforcement is important as a means of maintaining public confidence in
the planning system. Enforcement action is discretionary, and local planning
authorities should act proportionately in responding to suspected breaches of
planning control. Local Planning Authorities should consider publishing a Local
Enforcement Plan to manage enforcement proactively, in a way that is appropriate to
their area. This should set out how they will monitor the implementation of planning
permissions, investigate alleged cases of unauthorised development and take action
where it is appropriate to do so.”

1.4  In accordance with the NPPF, the Hampshire Planning T
Enforcement and Site Monitoring Plan (hereafter referred to ™~

as ‘the Plan’) sets out what enforcement and site

monitoring service businesses and individuals can expect ool aie: Jiauociie
from HCC as Mineral, Waste and County Planning

Authority (MWCPA).

1.NPPF, para 207: www.gov.uk/government/uploads/system/uploads/attachment_data/file/6077/2116950.pdf



https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/6077/2116950.pdf
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2. What is the County Council's monitoring and enforcement
function?

21

For all operational minerals and waste sites with planning permissions granted by
HCC, officers undertake routine monitoring to ensure compliance with planning
conditions imposed as part of such planning permissions.

Where there are breaches of planning control from unauthorised mineral or waste
development or from non-compliance with planning conditions, the County Council has
the discretionary power to take enforcement action as expedient.

Right to enter land

2.3

All officers, or other persons duly authorised in writing by the County Council, may at
any reasonable hour enter any land to ascertain whether there has been a breach of
planning control in accordance with the Town and Country Planning Act 19902.

Any person that wilfully obstructs an authorised person in carrying out these duties is
committing an offence, punishable on summary conviction to a fine not exceeding
level 3 on the standard scale.

2.Town and Country Planning Act 1990: www.legislation.gov.uk/ukpga/1990/8/contents]



http://www.legislation.gov.uk/ukpga/1990/8/contents
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3. What is a breach of planning control?

3.1 Planning Enforcement is responsible for the investigation of alleged breaches of
planning control.

For HCC, this relates to mining, mineral extraction, waste deposit and disposal which
are all considered to be ‘County Matters'.

The three types of breach that may be likely to occur during development are:

* Breach of conditions attached to an extant planning permission;

* The carrying out of development where there is no planning permission and
such a planning permission is unlikely to be granted;

* The carrying out of development where there is no planning permission but
permission is likely to be granted retrospectively.

Breaches of planning control will include:

* Unauthorised minerals or waste development;

* Unauthorised erection of a structure;

* Development not in accordance with the approved plans of the planning
permission;

* Material change of use of a building or land;

* Failure to comply with the conditions attached to a planning permission; and

* Failure to properly maintain land so that it affects the amenity of the area.

3.2  Potential breaches of planning control, as outlined above, are likely to be brought to
the attention of the County Council through either routine site monitoring inspections,
or as a complaint from a member of the public or other third parties.

3.3  There are a number of powers available to the County Council when it considers
investigating unauthorised development and taking enforcement action (see section 4
[See page 6]). These are described in order to explain the extent of the County
Council’s powers and to identify which course of action is likely to be most appropriate.



6 Hampshire County Council Planning Enforcement and Site Monitoring Plan

4. How does the County Council take enforcement action?

4.1  The Enforcement Powers available to the authority are set out at Appendix 1 [See

page 21].

4.2  The County Council has the overall responsibility for taking enforcement action
relating to ‘County matters’ 4. This is a discretionary power as the Town and Country
Planning Act 1990° does not impose a general duty to ensure compliance with
planning control.

4.3  Because of the discretionary nature of enforcement, there is a need for procedures to
be adopted and followed to ensure that the authority’s approach is consistent and
accountable when deciding what action should be taken. A flow chat outlining the
general progression of enforcement investigation is set out in Appendix 2 [See page

28].

3.‘County Matters’ are defined in Schedule 1 of the Town and Country Planning Act 1990: www.leqislation.gov.uk/
ukpga/1990/8/schedule/1

4.The Town and Country Planning (Prescription of County Matters) (England) Regulations 2003:
www.legislation.gov.uk/uksi/2003/1033/contents/made

5.Town and Country Planning Act 1990: www.legislation.gov.uk/ukpga/1990/8/contents



http://www.legislation.gov.uk/ukpga/1990/8/schedule/1
http://www.legislation.gov.uk/ukpga/1990/8/schedule/1
http://www.legislation.gov.uk/uksi/2003/1033/contents/made
http://www.legislation.gov.uk/ukpga/1990/8/contents
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Figure 1: Enforcement Investigations in Hampshire

Initial Investigation: The investigating officer will, under normal circumstances, wisit the site fo deferming
whether o breach of planning control hos taken place. Checks will normally be made whether planning
permizsion exists, whether the development has permitted development rights or benefits from a laveful
use, When necessary, City/District/Borough Councils will be consulted to determine whether any locally
granted permission exlsts.

Follow-up Action: Upon concluding there has been a breach of planning control, the investigating officer
needs to consider the harm being caused and make a judgment a5 to whether or not planning
permission is required and if so whether it is likely to be granted for the development in question, Kitis
nat immediately expedient to take enforcement action, a2 the harm being caused is limited, negalialion
will normally be the first step to addressing the tituation. Where a landowner of operator i< willing to
comply with the recommendations of the investigating officer and the officer is confident that such
recommendations are likely to be implermented swiftly, the need for formal enforcement action may be
avoided. If rermedial action to address the breach of planning control needs to be taken, the investigating
officer will write to all partles Involved setting out what Is required to comrect the siuatbon and advising
of the consequences that would result from fallure to canry this out.

A timescale will always be set for the completion of the warks, Confirmation will then be sought from the
parties in guestion indicating that they are willing to camy out these works Inthe time perled, if the
works do not progress, or a commitment is not received to carry out the necessary remedial works, the
imvestigating officer will then consider taking formal enforcement action. In certain circumstances, it may
be appropriate to seek a retrospective planning epplication where the investigating officer is of the view
that planning permission may be granted and such permission would enable HCC to control the
development through the imposition of conditions. In these situations, those responsible for the
unauthorised development will be invited to make a planning application. If such an application is not
forthcoming within a reasonable timescale, HCC may then decide to take formal enforcement action to

remedy the breach.

Enforcement Action: The immestigating officer will make a judgement as to whether it is expedient fo toke
formal enforcement oction, in particular whether the development unacceptably affects public amenity
or the existing use of land and it is in the public interest to do so. A recommendation will be made that
enforcement action is taken, primarily based on the conflict with planning policy and the harm being
caused. Formoel enforcement action, in certain circumstances, may well be the only effective way in which
to remedy the breach of planning control. There are a range of notices available to HCC (see Appendix 1)
when considering taking formal enforcement action and the decision as to what route 1o take will be
made in liaison with the council's Legal Service. Enforcement action will always be commensurate with
the breach of planning control to which it relates (for example, it would be usually inappropriate to take
formal enforcement action against a trivial or technical breach of control which causes no harm to

amenity inthe locality of the site),

Cantravening Enforcement Action: Where a breach of planning control continues after an enforcement
notice has taken effect, HCC may take approprigte action against the person committing or responsible

for the breach of planning control. This may involve prosecution preceedings in the Magistrates Court or
Crown Court as well as taking out an injunction against the perpetrator if necessary
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5. Council resources allocated to monitoring and enforcement

5.1

Enforcement and monitoring of sites is labour intensive and in practice often involves a
large proportion of officers’ time, especially in complex cases where there might be a
significant impact on amenity or highway safety or when frequent monitoring is
required.

Many Authorities rely on their planning officers to contribute to the overall enforcement
and monitoring function, in addition to their normal casework. However, HCC employs
a specific team of one Enforcement Officer and two Monitoring Officers who are
responsible for recording and dealing with all complaints/referrals, all routine and
chargeable monitoring of authorised sites and the investigation of unauthorised
activities. This is undertaken in accordance with this Plan. As part of the routine
monitoring function the Officers also handle submission, negotiation and approval of
Article 27 details (schemes to be agreed under conditions of a planning permission)
and Non Material Amendments for minor variations to existing permissions.
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6. How to report a breach of planning control

You can contact the Monitoring and Enforcement team by:

)

[+
01962 845891 or 01962 846746

Strategic Planning, Economy, Transport & Environment Department, Hampshire
County Council, Elizabeth Il Court West 1, The Castle, Winchester, Hampshire, SO23 8UD

ﬁ, planning@hants.gov.uk

6.1 Before making a complaint it is helpful to have as much information as possible, such
as:

* Description of the possible breach; " _ .
« Date the activity started (is it continuing?); - mgﬁwr‘m offie. - VW N O
« Site address; R ‘g[f'@@ @h
* Name and any details of the site owner or those When Wha WheEre
involved (including vehicle registration -
numbers if possible); and
* Name, address and telephone number or email of
the complainant.

6.2  Allinvestigations are dealt with in the strictest confidence (see section 7 [See page

10]).



mailto:planning@hants.gov.uk
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7. How does the Council deal with investigate complaints
received?

Procedure for dealing with complaints
71 The following procedure is applied to dealing with complaints
Figure 2: Complaints Procedure in Hampshire

a) Register and acknowledgement of complaints: & complaint will be registered and
acknowledged within 3 working days of receipt. This may include clarification of the details
of the complaint;

-
b) Checking the facts: This may include a site inspection, checking planning history and Lond
Registry search;

¢) If no breach is found: The complainant(s) and, if necessary the company invalved, will be
informed within 10 working doys of the date of receipt of the complaint;

-

d) Iif a breach is found but is not a ‘County Matter': The relevant District/Borough
Council/Environment Agency will be informed of the complaint within 10 working days of
the date of receipt of the complaint, whilst informing the complzinant(s) and, if necessary,
the campany invelved within the same period;

-

e) A breach is found that is a County Matter: The necessary course of action will be
considered in accordance with this Plan and all parties will be informed within 10 working
days of the date of receipt of the complaint. The suitability of enforcement action will be
considered on a case by case basis. Formal enforcement action may not always be expedient
or appropriate,

Note: As stated, formal enforcement action may not always be expedient or appropriate.

7.2  Where complaints appear to be repeatedly unfounded and/or vexatious the
complainant will be directed to the County Council’s formal complaints procedure for a
resolution.

How long will it take for a complaint to be investigated?

7.3 The standards of service are set out at Appendix 3 [See page 29].

7.4  An enforcement investigation can be lengthy and complex. The time taken to
determine each case will vary depending on the site, the people involved and the type
of breach reported.

7.5 Some of the factors which can be perceived as a lack of action by interested
parties can include:
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Figure 3: Factors which may be perceived relating to lake of action

Gathering of evidence in order to Awaiting the submission of a
take formal action retrospective planning
application

Continual negotiation in order
to resolve the matter s

s

Factors which can be perceived as a lack of action by interested
parties can include:

-~
-
-~
- .

o
Time periods of Awaiting the results of
compliance once a an appeal against formal
notice has been served notices

Personal Circumstances of the person(s) who
the complaint has been raised against

The Human Rights Act 1998

7.6  The enactment of the Human Rights Act® reinforces the need for openness and
consistency as the decision to take, or not to take action may adversely affect
someone’s rights under the Act.

7.7  HCC will seek to uphold an individual’s rights as set out in the European Convention
on Human Rights. Where interference is permitted with an individual’s rights by that
Convention the Council will seek to ensure that any action it does take which affects a
person’s rights is:

* Proportionate to the breach of planning control it seeks to address and;
* In accordance with the exceptions set out in the article which permit
interference with that right.

7.8 Where there is a clear breach of planning control the Council's delay in taking
enforcement action, or its decision not to take action, may adversely affect the rights of
third parties who have been affected by the breach of planning control. When reaching
its decision on whether or not to take action and, if so, on what action to take, the
Council will consider the effect on the rights of these third parties as well as on the
rights of the person committing the breach of planning control.

7.9  Appendix 4 [See page 31] lists the above-mentioned rights conveyed under The
Human Rights Act 1998, and gives an interpretation of how they may affect
enforcement issues.

6.www.legislation.gov.uk/ukpga/1998/42/contents
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Confidentiality

7.10 All investigations are dealt with in the strictest confidence and details of the person
reporting will not be made known without their agreement. However, the nature of the
alleged breach is not confidential. However, be aware that if the complaint progressed
into a court of law you may be required to provide evidence.

7.11 It should be noted that anonymous reports will not be investigated unless they relate to
a matter of public safety or serious environmental damage or harm to amenity.



Hampshire County Council Planning Enforcement and Site Monitoring Plan

13

8. Will enforcement action be taken?

Where development is carried out without planning permission

8.1
planning permission.

8.2
apply:

It is not an offence to carry out development without first obtaining the necessary

Where development is carried out without planning permission, the following

Figure 4: Factors to take into consideration where development is carried out without planning

permission

Where the assessment indicatesit is likely that
unconditional planning permission would be
granted for development which has already
taken place, a retrospective planning application
should be submitted (together with the
appropriate application fee).

While it is clearly unsatisfactory for anyoneto
carry out development without first obtaining
the required planning permission, an
enforcement notice will not normally be issued
solely to "regularise” development which is
acceptable on its planning merits, but for which
permission has not been sought. A& planning
contravention notice will be considered to
establish what has taken place on the land and
persuade the owner or occupier to seek
permission for it, if permission is required. The
owner or occupier of the land may be told that,
without a specific planning permission, they may
be at a disadvantage if they subsequently wish
to dispose of their interest in the land and has
no evidence of any permission having been
granted for development comprising an
important part of the valuation.

8.3

It may also be appropriate to consider
whether any other body (eg. the highway's
authority, local planning authority,
environmental health authority or
Environment Agency) is better able to take
remedial action.

If owners of land or property consider that a
breach of planningcontrol has become
immune from enforcement action they may
apply for a Lawful Development Certificate or
one may be reguested in the course of an
investigation in order to resolve the breach.
The certificate can be granted and would
confirm that an existing use of land, or some
operational development, or some activity
being carried out in the breach of a planning
condition is lawful for planning purposes.

The following table shows the timescales for immunity from enforcement action:

Table 1: Timescales and immunity from enforcement action

Activity:

Immune after:

Operational development

Substantially completed for 4 years +

Continuous occupation at the same intensity for 10

Change of use

years +

Breach of a condition on a planning permission

Continuous non compliance for 10 years +
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Where the unauthorised development is unacceptable and immediate
remdial action is required

Prioritising Cases

8.4

In order to make the best use of time and resources there is a need to prioritise cases
according to the urgency of response that is required and without losing sight of the
'lesser' breaches. This enables staff to concentrate on the more harmful cases.
Notwithstanding the appropriate course of action described above, as each case is
logged in, it will be considered as a priority under the following headings:

Figure 5: Priority and enforcement actions

1.

Safety Hazards: whether the developmentis causing or could cause a hazard.

Existing Enforcement Action: whether existing enforcement action is being taken
or whether the matter has been drawn to the attention of the operator on
previous occasions.

Severity of Breach/Proportionality: whether, for instance, the degree of harm
caused to residents, the highway netwerk, the landscape or the countryside is
significant or not.

Past History of Operator: whether the cperator has previously shown disregard

for planning legislation and is therefore likely not to respond to reazonable
requests to curtail activities.

Time Periods: whether the periods of time for taking enforcement action are
running out.

Political Dimension: whether there is significant public interest in action being
taken.

Informing the Regulatatory Committee

8.5

Where the Regulatory Committee itself has not authorised enforcement action to be
taken (i.e. the action is authorised under officer delegated powers), the matter will be

reported to Members on a six monthly basis.

Where the Committee has authorised enforcement action, the committee will be

updated of the progress of the action at the next available and suitable committee.

Where the unauthorised development is unacceptable and relocation is

feasible

8.7

Where development is carried out without planning permission and is considered to be
on an unacceptable site but relocation is considered to be feasible it is not the

Council’s responsibility to seek out and suggest to the owner or occupier of land on
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which unauthorised development has taken place an alternative site to which the
activity might be satisfactorily relocated.

8.8 If an alternative site has been suggested, officers will make it clear to the owner or
occupier of the site:

« where unauthorised development has taken place that they are expected to relocate to
the alternative site; and
 a reasonable timescale, within which relocation should be completed, will be expected.

8.9  What is reasonable will depend on the particular circumstances including:

« the nature and extent of the unauthorised development;
* the time needed to negotiate for, and secure an interest in, the alternative site; and
« the need to avoid unacceptable disruption during the relocation process.

8.10 If a timetable for relocation is ignored, it will usually be expedient for the authority to
issue an enforcement notice.

Where the unauthorised development is unacceptable on the site but
relocation is not feasible

8.11 Where, in the Council’s view, unauthorised development has been carried out in
line with the following factors, the County Council will normally take vigorous
enforcement action (including, if appropriate, the service of a stop notice) to remedy
the breach urgently, or prevent further harm to public amenity or the environment.

Figure 6: Unauthorised development

The breach of control took place in full knowledge that planning permission was
needed (whether or not advice to this effect was given by officers to the person
responsible);

The person respansible for the breach will not submit a planning application for
it [despite being advised to do so); and/or;

The breach is causing harm to public amenity or the environment.

Where the unauthorised development is unacceptable and immediate
remedial action is required

8.12 Where, in the Council’s view, unauthorised development has been carried out and it
considers that the breach of control took place in full knowledge that planning
permission was needed (whether or not advice to this effect was given by officers to
the person responsible), the County Council will normally take vigorous enforcement
action (including, if appropriate, the service of a stop notice) to remedy the breach
urgently, or prevent further harm to public amenity or the environment.
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9. How does the Council monitor active minerals and waste sites
in Hampshire?

Chargeable monitoring visits for minerals and landfill sites

9.1

Mineral and landfill sites involve continuous activity sometimes over many years.
Planning permissions are subject to technical planning conditions to help mitigate the
environmental impact of mineral and waste working.

In 2006 regulations came into force in England to allow the Council to charge a fee to
mineral and waste operators for site inspections to monitor compliance with the
planning permissions’.The regulations were amended in 2012. The Government
considers that charging a fee for site monitoring is a positive process that will have
several positive outcomes.

The purpose of a monitoring site visit is to check compliance with operating conditions
attached to mineral and landfill planning permissions, any related planning obligations
relevant for a site and the need to ensure that no unauthorised development is taking

place.

Officers and operators should work together constructively to review compliance with
permissions in the light of the stage of development reached and possible changing
operational circumstances and needs. In this way problems can be avoided and formal
enforcement action is less likely to be necessary.

The main benefits of monitoring are improving communications and relations between
operators and the planning authorities and local communities close to mining or landfill
operations. The monitoring will encourage good practice in site operation and
management and therefore reduce the need for enforcement or other action. This is
very much a proactive exercise rather than a reactive way of working. By working in
this way the number of potential complaints received from local residents to the
planning authorities should be reduced.

The Hampshire Approach:

9.6

The Regulations allow HCC to charge for up to 8 visits per year, although sites that
are inactive, in aftercare or dormant can only be charged for 1 visit per year. HCC has
assessed each site taking into account issues such as size of site, type of operation,
previous history of compliance or enforcement, location and distance to sites with
environmental protection and local or political sensitivities (copy attached as Appendix
5 [See page 32]) to come up with a figure for the number of chargeable sites visits per
annum.

7.www.legislation.gov.uk/uksi/2012/2920/regulation/15/made
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The following principles apply:

* If an active site has a very poor history of compliance and has received several
justified complaints and the operator shows no sign of improving and
working according to the planning permissions then it is very likely that the
maximum number of 8 visits per year would be required for this site. Further
visits may also be warranted but these cannot be charged for.

* If the operator starts to comply with conditions and fewer complaints are
received about the site the following year the number of visits could be
reduced.

* Inactive sites receive the maximum allowance of one chargeable monitoring
visit per year.

* If, after taking all of this into account, an operator considers that it has been
subjected to an excessive number of visits then they are entitled to approach
the Planning Authority to request that the number of annual visits is reduced.

All waste disposal sites (namely landfill sites) and mineral sites under the remit of the
County Council will be visited by an officer with suitable experience. The frequency of
these visits will vary depending on whether the site is dormant, inactive or active, and
all sites will be visited in the financial year.

The Regulations have set the fees for monitoring visits, at

* £331.00 per visit to an active site; and
* £110.00 per visit to an inactive site, as at April 2013.

9.10

9.11

9.12

9.13

9.14

9.15

The operator of the site is responsible for the payment of the fee.

If there are multiple operators within a site the operator in overall control is expected to
pay the fee. If multiple operators cannot be identified, or where an operator is not
currently present at a site, then the site owner(s) are required to pay the fee.

The authority agrees the invoicing arrangements with the individual operators. The fee
is only to be charged after the monitoring site visit has taken place. A period of
payment in accordance with the County Council’s invoicing procedures is agreed and
any failure to pay is referred through the Council’s debt recovery procedure.

When the Regulations first came into force a letter was sent to the operator to explain
the site monitoring fee process and procedure and the number of visits that the site
was due. For relevant developments that have gained permission since, a letter is sent
to the operator informing them of the position prior to the development commencing.

The planning authority compile a file which contains a complete planning history of the
site and a list all the current and previous planning permissions, any related planning
obligations or legal agreements and the site monitoring reports.

A date and time for site visit is scheduled with the operator for visits for specific
purposes (i.e. aftercare meetings). Normal routine monitoring is unannounced.
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9.16 Chargeable Site Monitoring Visits include the following:

What happens on a chargeable site monitoring visit?

1. Asystematicreview of all the conditions attached to current planning permissions,
and any related planning obligations or legal agreements that are associated with
the operation, is carried out;

¥

3. Discussion is held with the operator to reach agreement on any course of action
and timescales to redress any non-compliance with conditions attached to the current

¥

4. Recognition of any good practice is noted;

-

5. Motes of the visit are made on the Site Monitoring form and compliance with all
relevantconditions is graded (from O for fully compliantup to 3 for a serious problem
requiring immediate remedy to avoid formal enforcement action). The farm is signed
by the Manitoring Officer and the Site Manager and a copy left on site, Where there is
no Manager on site, the form is sent to the Area Office or Estates Manager or other

responsible person;

6. Photographs are taken of the site

2. Boundary Limits are checked;

planning permission;

9.17 Following the site monitoring visit, the following will take place:

What happens after the site monitoring visit?

1. Theform is entered ontothe County's database;

3

2. On receipt of any comments from the site operator, if appropriate, the
planning authority makes any amendments to the monitoring report;

-

3. Aninvoice for the monitoring fee is raised and is sent out on quarterly basis:

-

4. The operatoris then be expected to carry out any actions agreed at the site
meeting and identified in the report in order to comply with the relevant
planning permissions and the conditions/obligations/legal agreements
associated with that and to do so within the agreed timescales to avoid potential
enforcement action against a breach of planning control.
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Non chargable monitoring visits to other waste management sites

9.18

9.19

9.20

9.21

9.22

In 2011 The Waste (England and Wales) Regulations 20118 came into force.
Regulation 19 specifically requires that the (waste) planning authority must ensure that
appropriate periodic inspections of those establishments or undertakings (carrying out
the disposal or recovery of waste) are made.

Currently HCC has limited resources available to monitor all the waste sites on a
frequent basis. However the Waste Regulations only require ‘periodic inspection’.

Matrix working arrangements have been made with other sections of the Economy,
Transport and Environment (ETE) Department at HCC that where sites are inspected
for other reasons, i.e. Household Waste Recycling Centres or Waste Transfer Stations
under contract with HCC, planning issues will also be considered and the reports of
these visits are passed to the Monitoring & Enforcement Team. Any issues or
concerns raised are then addressed by the team.

With regards the remainder of the waste sites, it is considered that the most
appropriate method of monitoring is through a ‘risk-based’ approach that would set the
frequency of visits based on potential environmental risk and previous record of
complaints/planning enforcement and investigations will take place accordingly.

If the site is a high risk and has been subject to planning enforcement action and/or
had planning complaints, then the frequency of visits is recommended to be at least
every 3 months. If a site is low risk and the Waste Planning Authority (WPA) has not
received complaints or taken previous action then monitoring visits should take place
annually. Sites that are also monitored by the Environment Agency will be considered
as lower risk and so have less frequent routine visits. Complaints or concerns will
continue to be investigated as a priority irrespective of the set frequency of routine
visits.

8.www.legislation.gov.uk/ukdsi/2011/9780111506462/contents
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Requisition for Information & Planning Contravention Notice (PCN)

Requisition for Information

Planning Contravention Notice (PCN)

What is this?

What will it

Where the County Council considers it has
sufficient information regarding activities
o kamd use but requires further details on
the ownership of the land

May be issued in order to ask specific guestions in
relation to an alleged breach in planning cantral. This
enables a decision to be made regarding whether or
niot formal enforcement action is necessary or should
be taken. It is especially useful when trying to identify
all parties who hawe an interest in land or have been
involved in a suspected breach of planning control.

Provides for a formal meeting between the MWPA and
the recipient of the notice, whenever approprata. This
may help to darify any misunderstandings and assist in
resalving the situation.

When will it be
ferved?

Issuing is optonal and does not have any
bearing on other action taken by the local
planning authority,

Issuing ks opticnal and does not have any bearing on
other action taken by the local planning authority,

Timescales for
response

There is a legal requirement to respond to a PCN within
21 days of the date of the notice, undess a bonger period
of time is specified in the notice.

What hoppens if it
iz mot complied
with?

Non-compliance with completing the requirements of a
PCN is an offence punishable on summany conviction bo
a fine niot exceeding level 3 on the standard scale.
Knowingly providing false or misleading information in
response toa PCH, is an offence punishable on
summary conviction to a fine not exceeding level 5 on
the standard scale.
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Breach of Condition Notice (BCN) and Enforcement Notice (EN)

Breach of Condition Notice
(BCN)

Enforcement Notice (EN)

What is this? May be issued where there has been a HCLC can issue an EN where there has been an identified
breach of condition that is attached to an breach of planning control and whereit is considered
extant planning permission. There is no expedient to do 50,
right of appeal against the service of sucha | A notice can be served in respact of operational
mofice, although it can be challenged by development, a material change of use of land, or where
viay of applying to the High Court for a thera has been a breach of a condition attached to an
judicial review. extant planning permission. Such a notice must be
served on the owners, occupiers and all other parties
with an interest in the land that is affected by the notice.
What will it The EN will define the breach and set out prescriptive
include ? steps for compliance, with spacific timescales, for
remedying the breach.
When will it be An EN must come into effect not bess than 28 days after
served? its date of issue.
Timescales for The BCN will set out the necessary There is a right to appeal to the Secretary of State, and
FESpOnse remedial action to ensure compliance with | swch an appeal must be made before the notice comes
the condition|s) being breached, with a into effect. Where an appeal is submitted, the
minimum period of 28 days for requirements of the notice are held in abeyance until the
compliance. appeal has been decided.
What happens if | The penalty for non-compliance with a Fadlure to comply with the requirements of an
It iz not complied | BCM is an offence punishable on summary | enforcement notice is a criminal offence which is liable
Wit ? comviction to a fine not exceading level 3 on summanry conviction to a fine per offence, or on

on the standard scale.

conviction on indictment to an unlimited fine.
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Stop Notice (SN) and Temporary Stop Notice (TSN)
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Stop Notice (SN)

Temporary Stop Notice (TSN)

What iz thiz?

& SN must be issued sither with or before the
enforcement notice comes into effect. A SN
cannot be isswed on its own, The service of a 5N
i essential where the local planning authority
considers it expedient to stop an activity before
the associated enforcement notice comes into
effect.

HICC may issue a TSN where there has been an
identified breach of planning control and when it is
expedient that the activity, or any part of the actnaity
that amounts to the breach, should cease immediately.
Unlike a 5N, & TSN can be served on its own; there is no
requirement for it to be served with an enforcement
motice.

When will it
bhe gerved?

Timescales
for response

A SN would not normally come into effect until
3 days after service unless special
considerations are attached indicating that it
should come into effect earlier. There is no right
of appeal against a SN, An appeal against an EN
will hald the requirements of the EN in
abeyance, but the requirements of the stop
motice to cease a particular activity remain
effective. As a SN prevents an activity from
continuing, there is a right to claim
compensation against the local planning
authority if the notice has not been served
propsErhy.

The TSN has effectimmaediately but ceases 1o have
effect after 28 days, unless it is withdrawn earlier. This
allowes a period of time (up to the maximum of 28 days)
tor the MWPA to decide whether further enforcemeant
action is appropriate and what that action should be,
withowt the breach intensifying by being allowed to
Continue.

There is no night of appeal against the service of such a
notice, although it can be challenged by way of applying
to the High Court for a judicial review, Asa TSN
prevents an activity from continuing, there is a right to
claim compensation against the local planning authority
if the notice has not been served properly. There is risk
of immediate prosecution for failing to comply with a
termporary stop notice, for which a fine is payable on
surmmary comaction for the first offence, and for any
subsequent offence, or on conviction on mdictment to
an unlmmited hina.

happens if it
is nat

complied
with?

Hon-compliance with the requirements of a
stop notice is an offence, punishable by a fine
On summary comaction and, on conviction on
indictment, to an unlimited fine,
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Injunction and Direct Action by the County Council
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Injunction

Direct Action by the County Council

Whert is this?

Where the authority deems it expedient to
restrain any actual or antiopated breach of
planning control it may apply to either the
High Court or the County Court fior an
injunction. Such an application can be
miade whether or not the local planning
authority has exercised, or proposes to
exercise, any of its other powers to enforce
planning control. The taking of such action
would be necessary where other
enforcement powers are unlikely to stop
unauthorised actnities.

Imorder to secure complianos with an enforcement
notice the Planning Acts empower local planning
authaorities to take direct action in default by the owner
or occupser of the land,

The Town and Country Planning Act 1990 enables local
planning authorities to recover from a person who is
then the owner of the land any expenses reasonably
incurred by them in taking any direct action to carry out
the steps required by an enforcement notice.

By wirtue of regulation 14{2) of the Town and Country
Planning General Regulations 1992, the local planning
authority's expenses in taking default action become a
legal charge on the land to which the enforcement notice
relates until the expenses are fully recovered. This
charge is binding on successive owners of the
enforcemant notice land.

The decision by the County Council to take direct action
may be challenged by an application to the High Court
for a Judicial Review, of the Council’s decision.

Whart will it
include?

Where any steps required by an enforcement notice 1o
be taken are not taken within the pericd for compliance
with the notice, the local planning authority may:

1. Enterthe land and take the steps an;

2. Recover from the person whois the owner of the land
any expenses reasonably incurred by them in doing so.

When will it be
served?

_ﬂmu!ﬂ}nr
response
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Appendix 2: Enforcement Procedures Flow Chart

INITIATE ENFORCEMEMNT ACTION

Committes forauthorisation | as reguired)

By Detalled discussion with Law and Administration Use of delegated powers and report action to Committes or Direct report to

3

Is breach sericus and urgent remedy required ¥ YES

Is an injunction appropriate?

(] Wi
lssue enforcement notice |
= Specify steps to be taken -
rel laninin itions ¥
v ik e b MO Does breachre ?te-l-:l planmning conditions SEEK AN INJUNCTION
* Sat FT_I'I'DI.'-' far F a2 Is Breach likely to ba controlled by temiporary stop -
PR EE notics of slop notics?
*  Confirm if EA required HO R S T et 1
I - Consider costs/beriefis
= .
W | 15 condition enforee able and valid? b el Ve R st
Has an apgeal been lodged? o L —— ]
' - e Is imrrediate action required?
" | 15 BCM appropriate? | within 28 days] |
! . _ i W MO
ifan appaal is Check oomplianoe with | }
T N} | 14 further action .
allawad? epfu-r{erm_ant notice aﬂ_er PR T I P T ok Issu stop notice with
axpiry of period of compliance |+ specitystepstobetaken aprop ! e e
?I" E =  Setpeniod for compliance
TAKE NO i Hawve all steps been - | Check pomplignos ]
FURTHER ACTION completed? Considerwhether
vis [ motice should be
K | Has BCN l:lee_nmrnplla:l'n.'.rlt_h? | withdrawn and | Sop notice complied with? |
3 ) implemant il

COMSIDER MOST APPROPRLIATE ACTION i — NECessary wa YES

*  Prosecution ' { '

«  Injunction INITIATE PROSECUTION INITIATE PROSECUTION

*  [DirectAction

«  Legal Agrearment '

¥ Issue EN B accompanylng SN/TSN TAKE NO

4

Initiate prosecution if notice(s) are not compiled with

INITIATE ACTION |

FURTHER ACTION
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Consistency:

Openness:
1. We will sdvize sy complairent and smyone carrying out unauthorised 1 Wiz willl adhere to the Enforoement Policy;
development as ko the code that applies; . .
1 W will hold regular Enforcemant and Monitoring Dfficers’ Group meetings
and liaise with cur apposite numbars inthe City/District/Borowgh Countilst
3 o 1 ke
2. We will keep a5 much a5 possible inthe pubdic domasin whilst protecting T T O
the confidentiality ofthe complainant and sny sensitive business .| wie will endeawour to maint=incloss | iason with the Envircnmant Agency;
Information;
1. We will report on & six monthly basis to the Cowncil's Regulstory 4 We will ghare indormation with ihese cther enlarcing agenies, subject to
Commmithes the labest siustion on sl origaing enfarcement cases; cenfidentialiy,
5 Wihere discretion s appled against standards, this will b the responsibilty of
d. We will mest with company staff when requested both before andduring the tram’'s manapger whose respongibiliy iS00 ensure that it happens in a fair,
Ay erforoement actiorbo seek smsgread solution equitalile and congishent way
Helpfulness: Procedures:
i We will keep any complainant sdvised a3 1o ke stape reached in any 1 Advice Tolbowing am irestigation will be put clearly and simply inwriting. All

enfarpement action.

& We hawe & specific enforcement officer to whom all intial contsct can be
made. However, the team's officers can anoser general enquiries.
I
3 all lethers mnd teleshone collswil b= snswered promptly and 8l responses |
will bemve a contsct name and telephone numbser t

Proportionality:

| Fallowing & complaint received, we will desl with each case on & prearity
basis, ascertained dursng an initeal investigation

et elctronic mail and notides o unauthorisdc e lapers will saplain the
Breach, the reguiremsents of the autharity bo put the matter right ingleding tires
scabed snd remind the develgper of the powerd the autharity has 1o take foarmal
mitian_ Letters will ales grve contact names and telephone numbers to ensure
developars are grven as much information as is poasible to help and advize,

2 The rights of appeal ol the devaloper againal sy lermal notios ol e clearly
explained,

3 Before anvy formal enforcement action ks undertakesn, operators will be vited
to disouss their problems with the officer, unless immediate action againstthe
breach of plann ing coevbral |5 Pl EESE Py,

a4 Any threat of formal action will be fol lowesd uwp with such action swiftly if there
s inadequate evidence of steps being taken to resolye the problems.

2 Depending on the scabe of the breach of planning comtral, we will always

Complaints about the Service:

stk co-aperation bo resolve problems and use foemal enforcement
powlrs only &5 a lask rescet

The Caurty Council hag cleas and specilic procedures, which ase pulilished as part of
all policy standard documenrts. IFwe cannot resolyve your complaing, you will be
sdvised on how bo take this Further.

AS
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Appendix 4: Interpretation of how the Human Rights Act may affect

Enforcement Issues

Interpretation of how the Human Rights Act may affect Enforcement Issues

Article 6: Right to a fair trial

Any person(s) issued with an enforcement notice
has the right to appeal to the First Secretary of
State and eventually the Courts. This ensures that
there is no breach of an individual's right to a fair
trial against the decision of the enforcement-taking
authority to take action. Any person affected by an
unauthorised development should expect a service
within a reasonable time period by the authority,
which following Planning Enforcement Policy
should ensure that there was no breach of human
rights or Ombudsman intervention.

Article 8: Right to respect for private and family
life

Both parties to any dispute could claim that their
rights under this article were being adversely
affected by a decision of the enforcement-taking
authority. Therefore, it is important that whether
action is taken under delegated powers or
following a Committee resolution, the impact on the
parties’ rights under this article is, and is actually
seen to be, taken into account. The decision
should be based on the balance between the
respective harms to private and family life of both
sides whilst seeking to minimise any interference
at all. Any interference that does occur with this
right must also be seen to be proportionate to the
need to restrain the breach of planning control that
is being committed.

Accordingly, to ensure that this factor is given
sufficient weight in reaching any decision whether
or not to take enforcement action, it is considered
that it should be specifically referred to under the
severity of breach/proportionality section in the
enforcement priority categories.

Article 14: Prohibition of discrimination

Compliance with the Planning Enforcement Policy
should not result in any discrimination.

Article 1 of the First Protocol: Protection of
property

The right to peaceful enjoyment of possessions is
a matter of balance between those in breach and
those affected by the breach.

Every natural or legal person is entitled to the
peaceful enjoyment of his possessions. No one
shall be deprived of his possessions except in the
public interest and subject to the conditions
provided for by law and by the general principles of
international law.
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Appendix 5: Monitoring Fees Assessment

Site Name: Date:
HCC Number: Grid Ref:

1. Environmental Appraisal (all current uses on site)
A. Waste (as defined post Landfill Directive)

Hazardous Landfill (5) Transfer Station (3)
‘Mon hazardous Landfill (HCI) (4) MRF (2)
Inert Landflil (3) Compost Sita (2)
Clinical Waste Transfer Station HWRC (2)
{4)
Chamical Treatment Plant (4) Pet Cemeterias (1)
Incinerator (3) WWTW (1)
Gas flare / power Plant (1)

B. Minerals
Minerals extraction and Aggregates wharf (2)
processing (5)
Minerals extraction (4) Qil and gas extraction (2}
Aggregates recycling (3) Conbloc (1)

Aggregates rail depot (2)

2. Operational Status

Cperational (2) Pre-gperational (-2)
Restored (-1) Lapsed (-2)
Aftercare (=1) Dormant (-2)
Extraction complete but not yet Post Operational (1)
landfilled (-1}

Mot yet implemented (-1)

3. Proximity
Within 250 m from residents (1) |
Site entrance more than 100
metres from classified road (1)
Within 100m from sensitive
habitat (1)

Within airport birdstrike zone (1)

4. Other
Legal Agreement (1) Enfarcement history (total x2)
Lialson Paneal / significant publlc Meore than 3 current permissions
interest (1) (1)

Monitored by other competent
authority (-1)

| Score: | |

| Annual visits required*:
“Annual visits reguired = Score divided by 2 (rounded)







This document can be made available in large print, on audio media, in Braille or in some other
languages.

For further information, please contact Development Management (Monitoring and Enforcement) in the Strategic
Planning group:

Telephone: 0845 603 5634 or 01962 846591

Email: planning.policy@hants.gov.uk

Write to:

Monitoring and Enforcement

Strategic Planning

Economy, Transport & Environment Department
Hampshire County Council

Floor 1 Elizabeth Il Court West

Winchester

Hampshire

S023 8UD

Internet: www.hants.gov.uk/county-planning
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