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Summary

Temporary Promotions (TPs) have been used extensively within the Service over
the last few years as a means of actively managing the workforce reductions arising
out of the savings programmes that have been implemented.

Last year it was identified that there was a change in the pension regulations that
altered the pensionable status of earnings when firefighters were on TP. A decision
was therefore made by F&GP Committee in February 2016 to retrospectively
confirm that TPs would remain pensionable, but the benefits would be accrued as
an Additional Pension Benefit (APB) in line with the regulations, rather than
counting towards final salary pension benefits.

Since that time, significant work has been undertaken to identify all those affected
by this change, to extract the detailed pay information from SAP and to start
working through the complex tax and pension benefit calculations for each
individual.

Those firefighters affected by the change were written to over the summer and
following a number of queries, separate briefing sessions have been arranged to
answer their concerns. Understandably many of the Firefighters are concerned
about the potential impact of this change on their future pension benefits,
particularly those that may have already started their retirement planning.

Furthermore, those firefighters who have retired since July 2013 will already be
receiving pension benefits based on a final salary position, which is technically
incorrect, and understandably there is significant concern that this change will
impact on their current benefits.

Separately to this issue, the Service had already instigated a review of the TPs that
currently exist since some of them have been in place for some time and the
original reasons for the temporary nature of the arrangement are not necessarily
valid. Changes to the status of these individuals will also have a knock on impact on
their pension benefits, but the two issues are being treated totally independently.

The purpose of this report is to seek decisions in respect of the pension treatment
of Temporary Promotions in light of the legal, financial and moral considerations
that surround them.
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Recommendations

That, subject to approval by the Full Authority of the maximum financial costs at (d)
below, the Human Resources Committee:

a) Agrees that for all firefighters in Cohort 1 (as defined in paragraph 4.1 below), all
service post July 2013 during which they were temporarily promoted will be
treated as substantive service for the purposes of the calculation of their pension
benefits only.

b) Agrees that for all firefighters in Cohort 2 (as defined in paragraph 4.1 below), all
service post July 2013 during which they were temporarily promoted will be treated
as substantive service for the purposes of the calculation of their pension benefits
only.

c) Agrees that all firefighters in Cohort 3 (as defined in paragraph 4.1) will be treated
under the new pension regulations and will earn benefits as an Additional Pension
Benefit only for any qualifying periods of temporary promotion after July 2013.

d) Agrees to recommend to the Full Authority that the maximum financial cost of
£256,000 one-off and £35,600 recurring, that could arise as a result of the decisions
made at a) and b) be approved and included in HFRA’s budget.

e) Agrees to delegate to the Chief Officer in consultation with the Chairman of the
Authority and the Chief Financial Officer any future decisions in respect of
Firefighters who are identified as meeting the principles for protection as set out in
this report as long as they remain within the overall financial approvals set out in
recommendation d).

Background

Following investigations initiated by the Hampshire Firefighter's Pension Board it
came to light that the regulations around the pension treatment of temporary
promotions were changed in July 2013 after the Government recognised the tax
problems being caused for some Firefighters and because of the financial strain on
the national pension scheme. At this time all Fire Authorities were required to make
a decision about whether or not temporary promotions would be treated as
pensionable.

If the Authority decided they were pensionable then ALL future pension
contributions made by Firefighters when on temporary promotion have to be treated
as an Additional Pension Benefit (APB). APB’s are treated separately for tax
purposes in that they count against annual allowances as an absolute sum rather
than through a calculation relating to final salary and defined benefits. This helps to
significantly reduce any tax liability and some pension benefit is earned irrespective
of whether or not the temporary promotion ends. However, since the extra salary
whilst on TP does not count within the final salary pension benefits, the overall
benefits are not as great if the firefighter is within 3 years of retirement.

If the Authority decided that temporary promotions were not pensionable then no
additional contributions were due from the individual on the additional salary they
earned but no pension benefit or tax liability was created.
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F&GP Committee, in its role as Scheme Manager at the time, agreed that TPs
would be pensionable as this was in line with the previous regulations and it was
felt that firefighters should gain some pension benefit whilst working at the higher
levels.

Since that decision was made, significant work has been undertaken to identify
those firefighters that are affected by this and then extract the necessary
information to enable the revised tax and pension benefit calculations to be
undertaken. It was not possible for this information to be extracted through a single
report, and therefore each record had to be identified manually and the data
extracted manually, which involved weeks of manual effort, for the pensions
administration team in the IBC.

Unfortunately, this coincided with essential and very labour intensive year end
activity around pensions, which for 2016 was particularly complicated since it is a
valuation year for the LGPS and the first year of the new CARE scheme for Police
and Fire. As a result, the extraction work was deliberately delayed until after the
essential year end activity was completed.

In early August, affected firefighters were written to, in order to explain the change
in the pension regulations and the potential impact on them and to explain that
detailed calculations around their tax and pension benefit position needed to be
carried out for the preceding three years.

This included a total of 6 firefighters who had retired since the change in regulations
came into force. These Firefighters are already being paid benefits, including
periods of post July 2013 temporary promotion on the basis of the final salary
scheme, which is incorrect.

Following receipt of the letters, many Firefighters have understandably raised
concerns about the potential impact on their eventual pension benefits and further
information and briefings have been carried out. The impact on individual
Firefighters can be significant and decisions therefore need to be made in respect
of the different groups of staff and this is explored in more detail in the next section.

Impact on Staff Groups

The impact on the various staff groups is very different, some of which are positive
and others which are negative. The different groups for the purposes of this report
can be defined as :

o Retired firefighters who have incorrectly benefitted from a higher final salary
based pension since July 2013 (defined as Cohort 1).

e Active firefighters who could retire within three years of the date they were
notified of the change in the regulations which is 5 August 2016 (defined as
Cohort 2).

e Active firefighters whose retirement date is later than three years of the date
they were notified of the change in the regulations which is 5 August 2016
(defined as Cohort 3).
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Temporary Promotions within the 2015 scheme are not pensionable at all,
therefore, for Firefighters who have or are due to transition to the 2015 pension
scheme, their temporary promotion for the purposes of earning pension benefits will
have already ended on 31 March 2015 or their taper date. Whilst this is an added
complication, it still means that they fit within one of the groups defined above and
do not need to be treated differently for these purposes.

Furthermore, when the regulations were changed in July 2013, any Firefighter who
was already on a TP before 1 July 2013, had their pension rights protected as long
as there was no break in the period of their TP. There are a number of Firefighters
originally identified in each of the Cohorts above that fall in to this category and in
essence their pension benefits are already protected by the new regulations and
they do not therefore need to be considered in this report. This significant level of
protection afforded to Firefighters at the time is a key determinant in
considering the options and recommendations in this report.

There are now 183 Firefighters who fall into one of the 3 Cohorts outlined in
paragraph 4.1, for which decisions now need to be made. The impact on each of
the groups of strictly following the regulations without any further decisions is
described below :

Retired Firefighters (Cohort 1 - 6 Firefighters in total)

e Would probably receive a tax rebate if they had previously paid a tax charge
for exceeding their annual allowance or if they paid a tax charge on their
commuted lump sum.

e Would lose the extra annual pension benefit derived from their higher final
salary position

e Would gain an Additional Pension Benefit (but at a much lower rate than
what they had lost)

e Would have been overpaid on their lump sum which would need to be
recovered.

Of the 6 firefighters affected, 2 actually gain small increases (less than £10 a year)
in their annual pension due to the timings of their TPs in relation to their final
retirement dates. Of the remaining 4, the average pension loss per year is around
£2,200 with a lump sum loss of around £18,000. However, the highest loss is
nearly £3,700 a year and a lump sum loss of £24,500.

Clearly this will have a significant personal impact on the firefighters affected and
therefore potential solutions for this group and the implications are discussed in
Section 6.

Firefighters within 3 years of retirement (Cohort 2 — 30 Firefighters in total)

Virtually all of the Firefighters within Cohort’s 1 and 2 were originally within (or are
fully protected within) the 1992 Pension Scheme, this means they have a Normal
Retirement Date of 55, can retire at 30 years service or can retire at age 50 if they
have 25 years service. Cohort 2 therefore includes all Firefighters that fit this
description together with any other Firefighter who could technically retire within the
next three years.

For these firefighters, they :
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e Would probably receive a tax rebate if they had previously paid a tax charge
for exceeding their annual allowance.

e Be paid in line with the new regulations which would mean a lower annual
pension and lump sum compared to what would have been reported to them
on previous Annual Benefit Statements.

This assumes that these firefighters do not secure a substantive position at a
similar pay level prior to their retirement (as part of a separate process), discussed
further in Section 5.

Firefighters greater than three years away from retirement (Cohort 3 — 147
Firefighters in total)

This obviously represents the greater proportion of those affected and of these
Firefighters 121 had already moved into the 2015 Scheme by 5 August 2016, or will
taper into the 2015 Scheme over the next few years and will no longer earn any
pension benefits for their TPs. For these staff it would mean they :

e Would probably receive a tax rebate if they had previously paid a tax charge
for exceeding their annual allowance.

e Will retain the benefit of the Annual Pension Benefit they have earned before
entering the 2015 scheme once they do retire.

e Will not be in any disadvantaged position in respect of their normal annual
pension or lump sum

For this group of staff, the old regulations disadvantage them if they returned to
their substantive role greater than three years away from retirement as they
effectively paid additional pension contributions but received no benefit at all.
Under the new regulations they at least retain the APB they have earned which
forms part of their final pension benefits.

Review of Temporary Promotions

This report highlights the extensive use that HFRS has made of Temporary
Promotions over the last 4 to 5 years as an effective way of helping to manage
changes in the levels of staffing as a result of the reductions in Government
funding.

Whilst this is a sound basis for continuing with Temporary Promotions it has been
highlighted recently that there are TPs that have been in place for many many
years. Indeed one of the 6 retired firefighters had been on a TP for nearly 6 years.
In some areas it is felt that the original reasons for appointing on a temporary basis
may no longer be valid.

The Service recognised this as an issue and therefore instigated a top down review
of all TPs with a view to assessing whether or not there was a case for them to
remain a TP or perhaps should be converted to a substantive position. This review
was commissioned entirely separately from the pension issues that were uncovered
in respect of TPs and the decision making for both items is and will remain
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completely separate going forward.

However, from a pension perspective, if any of the firefighters currently on a
Temporary Promotion were to gain a substantive role at the higher pay grade
(either through this review or future promotion) then they would benefit from the
higher salary feeding into their final salary pension benefits in line with the normal
regulations and would no longer feature in one of the Cohorts outlined in the section
above.

Since this exercise and the decisions arising from it are focussed on a Firefighter’s
employment position rather than their pension position, this would deemed as
normal employment practice and there is therefore no adverse impact created by
these actions on the national firefighters pension scheme. (NB — it is not legitimate
for HFRA to decide to convert temporary promotions to permanent ones, just to
protect individual firefighters’ pensions).

Options for Affected Firefighters

Section 4 outlined the impact of rigidly applying the new regulations to the different
Cohorts that have been identified. For Cohort 1 they would be in the position of
having their actual pension benefits (which they are currently receiving) reduced
and part of their lump sum would need to be repaid. For Cohort 2 future pension
benefits would not be paid at the level indicated to those Firefighters in their Annual
Pension Benefit Statements. Both of these Cohorts could therefore claim an actual
or perceived loss of income as a result of the failure of HFRA to properly implement
this change in regulations.

For Cohort 3 they would not have been in a position to benefit from their higher
salary position in their pension benefits and in fact will be better off under the new
regulations as they will retain their APB earned whilst on TP (up until the point they
enter the 2015 scheme).

It is therefore only the position of Cohorts 1 and 2 that need to be considered in
terms of decision making around how their periods of TP will be treated for pension
purposes.

By law, HFRA can only pay pension and other benefits in line with the regulations
that are in force at the time. In this instance, the Authority has failed to recognise
and implement a change in regulations, that at the point they are enforced would

have a major impact on the financial standing of 35 retired and active Firefighters.

At the present time, the benefits being paid to the 6 retired firefighters are outside of
the pension scheme rules and this needs to be regularised, together with making
decisions in respect of those Firefighters in Cohort 2 and their future benefits. The
Authority therefore has 2 choices :

Option 1 - Reduce the pension benefits of the retired firefighters in line with
the regulations and seek reimbursement of the overpaid amounts
and pay any future benefits in line with the regulations.

Option 2 - Make the decision to treat Temporary Promotions after July 2013
as substantive, solely for the purposes of calculating pension
benefits, leaving existing and future pension benefits in the
position they are currently in or were expected to be in at the
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point of retirement (to be clear no appointments to substantive
roles would be made under this option it would purely feed
through for pension benefit purposes).

6.6 The key determinant in considering how to treat the Firefighters in Cohorts 1 and 2
is outlined in Paragraph 4.3. This explains that at the point the regulations
changed, the regulations themselves contained a provision that protected the
pension position of any Firefighter who was already on a Temporary promotion prior
to the 1 July 2013. It would therefore seem only right that this same protection is
afforded to Firefighters in Cohorts 1 and 2 at the point that they were notified of the
change in regulations which is 5 August 2016 and as a result, HFRA should honour
that position for those Firefighters, which is fully in line with the spirit of the
legislation itself.

6.7 On top of this position, there are strong moral arguments that would support Option
2 in favour of Option 1, not to mention the potential unrest in the workforce, together
with the reputational damage of pursuing option 1.

6.8 A further important consideration is to work through the potential outcome of
pursuing Option 1. Clearly in each of the cases where the Firefighters will have
suffered a significant actual or perceived financial loss through no fault of their own,
it is almost certain that they will pursue this as a complaint against HFRA.

6.9 Complaints in respect of pension issues, follow a prescribed process as follows :

1. The complaint is initially investigated by the employer and a response given.

2. If the claimant is not satisfied with this response they have the option of
entering stage 1 of the local Internal Dispute Resolution Process (IDRP),
which will independently review the facts of the case and come to a
conclusion. (The stage 1 reviewer for HFRA is the Head of Finance).

3. Again, if the claimant is not satisfied with the outcome they can move to
stage 2 of the IDRP where the overall case together with the stage 1
decision is further independently reviewed. (The stage 2 reviewer for HFRA
is the Director of Professional Services).

4. Following this, the final place of appeal would be with the Pension
Ombudsman and their decision is final and legally binding on HFRA. (NB
firefighters would also be able to bring civil claims in the civil courts,
regardless of the IDRP/Ombudsman processes).

6.10 In considering complaints of this nature, there are three key questions that would
normally be asked by the Pensions Ombudsman (and are therefore always relevant
in considering the complaint as part of the IDRP process) :

e What information was provided to the employee about their future benefits

e What expectation did this give to the employee about the level of their future
benefits

e What opportunity did the employee have to question whether or not the
information that had been provided to them was incorrect in the context of
their complaint.



6.11 In this particular case, the answers to those key questions for both Cohorts 1 and 2

are :

Previous Annual Benefit Statements (or specific retirement estimates) since
the firefighter was on Temporary Promotion would have consistently shown
pension benefit projections at the higher level.

The expectation was therefore set for the firefighter that these benefits would
be payable to them on retirement

Given that the error has occurred following a change in regulations that was
missed by the employer, it is not reasonable to assume that the employee
was in a position to question whether or not their benefits were incorrect.

6.12 Whilst in this report we are clearly not able to prejudge or fetter the discretion of the
decision maker within a formal process, it is possible that the IDRP process itself or
the Pension Ombudsman would find in the favour of the employee, depending on
the facts of each case.

6.13 The likely redress is that the firefighter would be returned to the pension position
that they were previously in (or would have been in) so that they suffered no loss, in
effect bringing us to the same conclusion as Option 2 but with significant additional
upset and stress for the Firefighters concerned. There would also be a significant
administrative burden and cost on the Authority and potentially the Pension
Ombudsman, together with the repercussions for industrial relations within the
Service.

6.14 There are also several other factors that would support the pursuit of Option 2,
some of which were raised by affected Firefighters at a briefing meeting and a
subsequent engagement session that were both held during October :

Firefighters in Cohorts 1 and 2 have either already made decisions about
their retirements or will have started planning for their retirement within the
next three years. Therefore to make such a change now will affect those
plans, which is contrary to the normal protections given when any changes
are made to pension regulations.

Firefighters were not aware of the change in regulations which could have
influenced their decision as to whether to apply for a Temporary Promotion in
the first place.

Changes to regulations are usually implemented over a long period of time,
but the current situation means that there is no lead in time for this change,
which has taken some decision making options away from Firefighters.

There is a strong moral argument to suggest that HFRA should honour the
pension position for these Firefighters since the events that led to this
position are completely outside of their control.

6.15 Given all of these factors, but in particular the argument set out in paragraph 6.6,
the conclusion therefore is that Option 2 should be pursued for Cohorts 1 and 2 and
the recommendations in this report seek approval to agree this course of action,
which does have financial implications for the Authority which are outlined in
Section 7.
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Financial Consequences

The Firefighters Pension Scheme is an unfunded national scheme administered
and governed by the Home Office (although local administration in terms of pension
processing is carried out by Hampshire Pension Services).

The unfunded nature of the scheme means that each year pension contributions
are collected from employees and employers and are paid into the national scheme
and local payments in respect of pensions are reimbursed from the same scheme.
There is no pension fund as such in the same way as LGPS, payments into and out
of the scheme are accounted for on an annual basis.

A key principle of the scheme is that payments made in line with the regulations can
be charged to the national scheme, but the financial consequences of local
decisions or the use of discretionary powers contained within the scheme must be
paid for locally. Members may recall a significant issue with the payment of injury
pensions some years ago, where Authorities were making local decisions about
injury pension awards, but charging the costs to the national scheme, which was
not in line with the regulations and had a significant financial impact on a number of
authorities including HFRA.

In the case of the retired Firefighters, the Authority is currently paying pension
benefits in excess of those allowed by the regulations and are charging those to the
national scheme, which is not allowed.

Under the two options outlined in paragraph 6.5, if we were to pursue Option 1 and
then through a Pension Ombudsman decision we were instructed to continue to pay
the higher amounts, these could still not be charged to the national scheme since
they are payments outside of what is allowed by the regulations.

Under Option 2, the same principle would apply and this would be treated as a local
decision for which the Authority must bear the financial consequences. Given that
both options may lead to the same outcome for Cohorts 1 and 2 (i.e. that they retain
their existing or potential future benefits) then there is arguably no way that the
Authority can avoid the financial consequences of this error.

The cost to the Authority will effectively fall into two parts as shown in the table
below :

Lump Sum Annual Pension

£ £
Cohort 1 (actual costs) 71,000 10,700
Cohort 2 (estimated maximum cost)* 185,000 25,000
Total 256,000 35,700

The lump sum amount for Cohort 2 is between £115,000 and up to a maximum of
£185,000. This reflects the fact that those staff who could retire at 25 years service
and 50 years of age may decide to leave their retirement until they reach 55 years
of age or 30 years service which attracts a higher lump sum commutation factor
(but does not significantly impact on the annual pension amount).

9



7.9

7.10

7.11

8.1

8.2

8.3

In addition to the differing options for retirement timing, which will impact on the final
figures, there are also a number of ways in which the costs for Cohort 2 could be
reduced, mainly through the Firefighter gaining a promotion to a substantive
position prior to them retiring or them leaving the service and deferring their
pension. The figures above should therefore be viewed very much as maximum
cost figures at this stage.

The repayment of the one off lump sum amount would need to be drawn from
reserves in the current year or funded from savings in the current budget and the
ongoing cost of the annual pension amount will need to be added to the budget for
2017/18 onwards. This report recommends the approval of the financial costs in
the above table to the Full Authority on 8 December 2016.

Given the significant complexities of this issue, it is possible that new cases or new
information may be uncovered that would impact on the make up of the Cohorts or
on the individual financial calculations. This report therefore seeks delegated
authority to the Chief Officer in consultation with the Chairman and Chief Financial
Officer to deal with these new cases or new information in line with the principles
set out in this report as long as they can be contained within the overall cost
envelopes outlined in paragraph 7.7.

Risk Assessment

Rationale for the Decisions

These are set out in detail in Section 6 and conclude that the selection of either
option in paragraph 6.5 may lead to the same outcome, which is that the
Firefighters pension position will be protected and the Authority will have to pick up
the costs over and above what is allowed to be charged to the national scheme.

Legal Risks
All of the proposals and options in this report are consistent and comply with the

regulations in respect of the firefighters pension scheme. The ability to make local
decisions in respect of employment and pension benefits is embedded in the
regulations and informal discussions with the Home Office have confirmed this,
along with the financial implications outlined in this report. Whilst there is the
potential for age related rules relating to pension entitlements to cause age
discrimination, this is likely to be justifiable and therefore lawful where proposals
mirror the age related impacts of the scheme rules.

The justification for the proposed decision is in line with the spirit of the regulations
that were introduced in July 2013 albeit that these are being applied later in the
case of HFRA due to the fact that the original regulation change was not identified
at the time.

There is the potential for legal challenge from firefighters who feel that they have
lost benefits that they had previously had a legitimate expectation of receiving but
there is a prescribed route for dealing with such a complaint. However, a decision
from the Pension Ombudsman does still not prevent an employee from pursuing a
separate Employment Tribunal or civil case through the civil courts.

Financial Risk
The recommendations in this report create financial consequences for the Authority
but at the same time de-risk the potential for any future unexpected costs arising,
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including the costs and officer time associated with dealing with IDRP claims,
industrial relation issues or legal cases if we were to opt to not apply a local
discretion for Cohorts 1 and 2.

Reputational Risk

Clearly the circumstances that led to this position do not reflect well on the Authority
and the financial impact of the error is also a significant issue. However, the
recommendation in this report to protect the Firefighter's pension position reflects
well on the Authority as an employer and removes a potentially difficult position with
a large number of staff and the Representative Bodies.

Conclusion

This matter is extremely complex and very emotive for those Firefighters that it
affects but the overwhelming evidence within the report supports the recommended
course of action which is to protect the pension rights of those employees who were
not notified of the change in the Regulations in July 2013 and who would have
benefited from higher pension benefits had the change in regulations not taken
place.

Supporting our corporate aims and objectives

Whilst the decision does not directly support our corporate aims and objectives it is
consistent with our cultural vision and the way we would expect to treat our
employees.

Risk analysis

A risk analysis is provided at Section 8 of this report.

People impact assessment

The proposals within this report are considered compatible with the provisions of
the equality and human rights legislation and support as far as possible given the
context, the organisation’s values in looking after our workforce.

Consultation

In addition to the informal advice received from the Home Office, informal views
were sought from the Chairman of HR Committee, the Chief Fire Officer, the
Director of Professional Services and the Pension Board, all of which were
supportive of the course of action proposed in this report, recognising that the
formal decision is purely a matter for HR Committee in its capacity of overseeing
employment decisions within the Authority.

In terms of the affected staff themselves, each Firefighter was written to on 5
August 2016 setting out the issues and the potential impact on their position. This
was followed up by a briefing meeting held on 10 October 2016 at which
Firefighters were also able to ask questions and during the briefing they asked how
their views would be taken into account.
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13.3 As a result of this briefing, a further engagement session was arranged for 26
October 2016 and views from affected staff were requested. A summary of the
comments and points made are detailed below, together with any relevant
comments as they relate to the report content and decisions :

What protections were afforded to personnel when previous rule changes
were made, these should be given to people affected now (Comment - this
Is the basis of the argument that is being used in the report)

Firefighters have made ‘life choices’ based on an expectation that TP would
remain pensionable and so ‘no notice’ of a change is unfair. (Comment —
this point is reflected in the decision to protect Firefighters)

Previously as there was no differentiation between substantive and TP,
firefighters had no concern over their role status — they do now but cannot
retrospectively influence this.

Firefighters have been on TP for long periods based on no fault of their own
and would have sought either cessation of their TP, or confirmation in post
had they been aware of the rule change in 2013.

Why 3 Cohorts? — what is the difference between Cohorts 2 and 3 as some
firefighters currently allocated to Cohort 3 could benefit from the 25 year rule
and retire before age 55? Thus the artificial distinction between Cohort 2 and
Cohort 3 is wrong (Comment - the cohorts were changed as a result of
this point).

Had we been informed of the ‘change in rules’ coming into force in July 2013
we could have retired slightly earlier and benefitted from the existing
(previous) pension rules.

As all firefighters made pension contributions based on their TP salary it is
unfair that they should have to accept the burden of the change and not the
Fire Authority.

Firefighters manage financial planning over a number of year and not
months. You have waited 3 years to inform us of this change and are now
‘rushing’ implementation over 3 months. (Comment — the proposed
solution protects the position of Firefighters who would lose out
irrespective of when the decision was made).

13.4 Following the engagement session the FBU were approached by some of the
Firefighters and the FBU agreed to speak to management about the recommended
solution that was being put forward to this Committee to determine the extent to
which they may wish to make further representations. Once they had met with
management, they were satisfied that the approach being adopted was fair and
reasonable.
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