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1
Summary

1.1
This report is in response to a concern raised by Members at a previous meeting of the Authority regarding the exclusion from the meeting of Members who are directors of 3SFire Ltd.  The report sets out available options, together with associated advantages and disadvantages, for Members who are directors of 3SFire Ltd to be present at a meeting of the Authority (including committee meetings) at which matters related to the company are considered. 

2
Recommendation
 


2.1
That the Committee recommends to the Authority that it adopts Option 3, i.e. that:

2.1.1
the Authority amends Standing Order 2 to allow for the appointment of substitute Members as set out in paragraph 6.15 below; and
2.1.2
the Standards and Governance Committee keeps the situation under review and advises the Authority if it considers that any further procedural changes are required.
3
Introduction
3.1
At the special meeting of the Authority that took place on 26 March 2013, the matter considered by the Authority involved the company, 3SFire Ltd, established by the Authority.  A number of Members are directors of the company and, as such, have disclosable pecuniary interests (DPIs) in matters relating to the company.  As a result, those Members were not permitted by law
 to participate in the discussion or vote on the matters considered at the meeting.  By virtue of the Authority’s Standing Orders, the Members concerned were required to withdraw from the room whilst the item was being considered.
3.2
Concern was raised that the Members, being directors of the company, are accountable to the Authority and should therefore be present at the discussion.  Members’ attention was drawn to the law that prohibits a Member with a DPI from taking part in a discussion of the matter in which he/she has an interest.  In addition, one of the company directors is an officer and he can be present at meetings to answer Members’ questions.  However, it was agreed that consideration should be given to the attendance of the Members who are directors of 3SFire Ltd at future meetings at which matters relating to the company are considered.  Accordingly, this report sets out available options.
4
Meetings of a Public Authority as opposed to meetings of a company
4.1
A meeting of HFRA is a meeting of a public body and, as such, is subject to public law which includes the provisions concerning disclosable pecuniary interests.  There is a separate opportunity, at the annual general meeting of the company, for HFRA, as the shareholder of 3SFire Ltd, to question the directors and to hold them to account through the company’s Articles of Association.  
5
Requirement of Standing Order 10(1)

5.1
Standing Order 10(1) of the Authority’s Standing Orders currently requires a Member with a DPI in any matter being considered at a meeting of the Authority to withdraw from the room where the meeting is being held, unless he/she has obtained a dispensation from the Standards and Governance Committee.  The Member may, however, make representations on the matter to the meeting, in accordance with the Authority’s deputations procedure, provided that he/she withdraws from the room when those representations are concluded and before any discussion or vote takes place.

6
Options for enabling Members who are directors of 3SFire Ltd to be present at meetings of the Authority at which matters concerning the company are considered 
Option 1 – The Authority grants a dispensation to allow the Members who are directors of 3SFire Ltd to participate in the discussion on matters relating to the company 
6.1
By virtue of section 33 of the Localism Act 2011, the Authority may grant a dispensation to a Member with a DPI so that he/she can participate in any discussion at a meeting of the Authority concerning the matter in which he/she has the DPI.  Similarly, the Authority may permit a Member to vote on a matter in which he/she has a DPI.

6.2
The Authority may grant a dispensation in the following specified circumstances: 


Where the Authority considers:

(a) that without the dispensation the number of Members prohibited by section 31(4) from participating in any particular business would be so great a proportion of the Authority as to impede the transaction of the business;

(b) that without the dispensation the representation of different political groups on the Authority would be so upset as to alter the likely outcome of any vote relating to the business;

(c) that granting the dispensation is in the interests of persons living in the Authority’s area; or

(d) that it is otherwise appropriate to grant a dispensation.

6.3
The advantage of granting a dispensation is that the Members with DPIs by virtue of their directorship of the 3SFireLtd may take part in any discussion related to the company (and vote on the matter, if the Committee is minded to grant a dispensation for this) without any risk of committing a criminal offence.  
6.4
Granting a dispensation would also address quorum issues that may arise by Members who are directors of 3SFire Ltd not being able to vote at meetings of the Authority on matters involving the company.  The Authority has recently considered the potential negative impact that this could cause on the attendance at meetings of the Authority’s committees.  At its meeting on 14 June 2013, the Authority considered a proposal to amend Standing Orders to allow for the appointment of substitute Members but deferred making a decision pending consideration of the proposal by this Committee.  The proposal is set out in Option 3.
6.5
Granting a dispensation does however involve a number of risks.  Firstly, there is a risk that the directors being able to participate in HFRA decisions concerning the company would undermine the arrangements that the Authority needs to have in place to ensure proper separation between the Authority’s decision-making and that of the company.  In order not to contravene the rules on State Aid, HFRA needs to demonstrate that the company does not enjoy preferential levels of access and influence in HFRA not enjoyed by its competitors.

6.6
There is also a risk that if the Members who are directors of the company are involved in making Authority decisions concerning the company, as the only shareholder of the company, it can be argued that the Authority is a ‘Shadow Board’ making decisions about the company and thus incurring liability for the actions of the company.

6.7
A further risk is that as the Members who are directors of 3SFire Ltd can potentially receive remuneration from the company for their services, if they were involved in the Authority’s decision-making in respect of a proposed contract involving the company, public perception might be that those Members can gain financially from the outcome.  

6.8
If the Authority were minded to grant a dispensation, the law requires that each of the Members concerned would need to make a written request for the dispensation to the Clerk of the Authority.  It is the delegated responsibility of the Standards and Governance Committee to consider the request and decide whether to grant the dispensation (which must be for a specified period of time not exceeding four years).

Option 2 - The Authority amends Standing Order 10(1) to remove the requirement to withdraw from the room for a Member with a DPI by virtue of his/her directorship of a company established by the Authority

6.9
Section 31(10) of the Localism Act makes it clear that it is for the Authority to decide whether to exclude from a meeting of the Authority a Member with a DPI in a matter being considered at the meeting.  Therefore, the Authority is entitled to permit Members who are directors of 3SFire Ltd to be present at meetings at which matters relating to the company are being considered.

6.10
The advantage of amending Standing Order 10(1) in this way is that the Members who are directors of the company may more easily be questioned by the Authority.  
6.11
There are risks associated with this option.  Firstly, the Members with DPIs are required by law not to participate in any discussion of the matter and if the Members remain in the room to be questioned by other Members it will be very difficult not to cross the line of participation in the discussion.  An offence is committed if this is contravened. 
6.12
Another risk relates to Schedule 12, paragraph 5(1) of the Local Government Act 1972 which provides that if the Chairman of the Authority is present at a full Authority meeting, he shall preside.  If the Chairman is present at an Authority meeting by virtue of an amendment to Standing Order 10(1), but is unable to participate in any discussion or vote on any matter concerning 3SFire Ltd due to the requirements of section 31(4) of the Localism Act 2011, there would be a conflict between his personal responsibilities under the Localism Act 2011 and the provision in the Local Government Act 1972.  He could not preside at the meeting because, in doing so, he would commit a criminal offence.  In such circumstances, a breach of the provision in the Local Government Act 1972 would be unavoidable and this would be a risk to the validity of any decision made by the Authority. 
6.13
Finally, public perception may be that the Members concerned are involved in the decision-making in a matter in which they have a DPI.
Option 3 - The Authority amends Standing Order 2 to allow for the appointment of substitute Members as set out below.  The Standards and Governance Committee keeps the situation under review and advises the Authority if it considers that any further procedural changes are required
6.14
As indicated, Standing Order 10(1) currently provides for a Member with a DPI in a matter being considered by the Authority to make representations on the matter to the meeting, in accordance with the Authority’s deputations procedure, before he/she leaves the room.  This allows for the Authority to question the Member concerned before he/she leaves the room or the Authority may request the Member to return to the room to answer questions before he/she again leaves the room.  In this way, the Member concerned may address the Authority on the matter being considered and the Authority may obtain relevant information from the Member albeit the Member may not take part in the discussion or vote on the matter.  

6.15
With regard to the disclosable pecuniary interest that a Directorship of 3SFire places on a Member of the Fire Authority and the potential negative impact on the attendance at meetings of the Authority’s Committees, it is proposed that an amendment be made to Standing Order 2.  It is proposed that where a member of a Committee who is a member of a political Group, is unable to participate in discussion or voting on an item of business at a meeting of that Committee by virtue of holding a disclosable pecuniary interest in that item, the Clerk is authorised to appoint another Member of the same political Group as a substitute member of the Committee for consideration of that item, in accordance with a request from leader of the political Group.  It is proposed that the Clerk be authorised to make the necessary change to the Standing Orders.   
6.16
The Committee can keep the situation under review and advise the Authority if it considers that any further procedural changes are required.

6.17
The advantages of this option are that the appointment of substitute Committee Members preserves political proportionality and helps to ensure that Committee meetings are quorate whilst not compromising the Authority’s position in respect of the risks identified in Option 1 above, in particular State Aid.  There are no risks associated with this option.
7
Other Issues Raised at the Authority’s Meeting on 26 March 2013 

Quorum for Committee Meetings

7.1
At the Authority meeting on 26 March, the issue was raised concerning Members who are directors of 3SFire Ltd being members of Committees, and the impact of their absence on the quorum at meetings at which matters concerning the company are considered.  An amendment to Standing Order 2 as described in paragraph 6.15 above would allow for the appointment of substitute Members which would help to ensure that Committee meetings are quorate.   
Appointment of a Shareholder Representative Pursuant to Article 39 of the Company’s Articles of Association
7.2
The Articles of Association of 3SFire Ltd provide for HFRA to appoint a single Member to represent the Authority as shareholder of the company.  Article 39 provides that the duly authorised representative shall act at any meeting of the company and shall be entitled to exercise the same powers on behalf of HFRA as HFRA could exercise. 

7.3
At its meeting on 14 June 2013, the Authority appointed Councillor Keith Chapman as the shareholder representative and the Chairman of the General Meeting for the purposes of Article 44.  
Chairman of the Authority being present at meetings of the Authority at which matters concerning the company are being considered
7.4
An issue was raised concerning the provision in Schedule 12 of the Local Government Act 1972 that where the Chairman of the Authority is present at any meeting of the Authority, he shall preside, and how this might conflict with the provisions of section 31 of the Localism Act 2011.  

7.5
If due to a dispensation being granted, the Chairman is able to participate in any discussion and vote on any matter concerning 3SFire Ltd, he would similarly be able to preside at the meeting.  

7.6
However, as explained in paragraph 6.13 above, if the Chairman is present at a meeting by virtue of an amendment to Standing Order 10(1), but is unable to participate in any discussion or vote on any matter concerning 3SFire Ltd due to the requirements of section 31(4) of the Localism Act 2011, he could not preside at the meeting.  This would be in breach of the provision in the Local Government Act 1972 and would risk invalidating any decision made by the Authority. 
8
Risk Analysis

8.1
The risks of the various options are set out in section 6 of the report.
9
People Impact Assessment
9.1
The proposals in this report are considered to be compatible with the provisions of the equality and human rights legislation.
10
Resource Implications

10.1
Any of the three options set out above, if approved, would involve additional officer time.

Section 100D – Local Government Act 1972 – background papers

The following documents disclose the facts or matters on which this report, or an important part of it, is based and has been relied upon to a material extent in the preparation of this report.

N.B. The list excludes:

Published works.

Documents that disclose exempt or confidential information as defined in the Act.

TITLE

FILE

None.

� Section 31(4) of the Localism Act 2011 provides that a Member who has a DPI in any matter being considered at a meeting of the Authority must not participate in any discussion of, or vote on, that matter at the meeting.





