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Introduction

To be supported in a Shared Lives placement it is preferable to have service users sign their placement and license agreement which outlines the responsibilities of the carer and individual. However, some service users may lack the capacity to understand the agreements as they are written, even with easy read formats. In most cases, an agreement does not have to be in writing and signed to be valid. The main exception concerns tenancies for a term of more than three years (section 54, Law of Property Act 1925). Most tenancies are for a term of six or 12 months and are automatically renewed if the tenant remains in occupation. Since the term of the tenancy is for less than three years (six or 12 months), section 54 of the Law of Property Act 1925 does not apply.

Hampshire Shared Lives Scheme use license agreements which need to be reviewed on a yearly basis and are produced by the Legal Department of Hampshire County Council.

No other person can sign an agreement on behalf of another adult unless they have the authority to do so, i.e.:

· A Lasting Power of Attorney (LPA) for property and affairs that confers sufficient authority.
· Enduring Power of Attorney (EPA) that confers sufficient authority.
· Deputyship (property and affairs) that confers sufficient authority.
· A Court of Protection order authorising them to sign the tenancy.

Placing someone without an agreement 

It can take some time to get authority from the Court of Protection and is not necessary in most cases. So, if a person needs to be placed and they do not have the mental capacity to sign an agreement and no one has authority to sign for them in their best interests, they may be placed without a signed agreement if they do not show or convey any objections to the placement. The best interest’s decision itself does not give authority to enter into a placement or licence agreement on behalf of a person lacking mental capacity. However, by following the Mental Capacity Act properly provides a defence for the decision maker(s) and allows them to place the person lacking mental capacity in their best interests. 

If there is a significant welfare dispute that cannot be resolved informally in relation to the move, with either the person themselves or those close to them such as family, an application must be made to a judge in the Court of Protection to obtain authority to move the person (if the judge agrees the move is in their best interests). 


How do we make a legal best interests’ decision? 

A best interest’s decision is an essential part of making a lawful decision on behalf of someone who lacks mental capacity. The decision must consider several factors under the law. It is not necessarily the decision that carries the least risk and instead focuses heavily on the individual lacking mental capacity. There is a statutory checklist that is set out in section 4 of the Mental Capacity Act. Section 4 asks the decision maker (see paragraphs 5.8-5.9 MCA code of practice for guidance on who this should be) to make a best interests decision by considering the following factors:


1. All relevant circumstances.

2. The person’s ascertainable past and present wishes/statements and their beliefs and values and other factors they would consider.

3. The views of carers, care staff, relatives, attorneys, deputies and others named by the person, if practicable and appropriate to do so.

4. Whether the person will regain capacity sometime in the future in relation to the matters and, if so, when?

5. Encouraging and permitting the person to participate in the decision-making process.

6. Not basing the best interests decision solely on age, appearance, behaviour or condition.

In addition, under the fifth principle of the Mental Capacity Act (in section 1(6)), the decision maker should consider least restrictive options for achieving the purpose of the proposed decision.

This best interest’s assessment should be recorded by the person with responsibility over the decision. It might be wise to discuss this type of big decision in a best interests meeting. Although there is no direct statutory basis for best interests’ meetings (it is not a requirement of the act), it is recommended as good practice in the code of practice (see paragraph 5.68).

A best interest’s decision must be a balanced decision which takes account of the negatives and positives of the potential placement options. For example, if the person is likely to be placed in a Shared Lives placement (and moved from their own home), the positives and negatives of the home environment should be recorded, as well as the positives and negatives of the Shared Lives placement. 

Housing benefit

If a valid license agreement is not in place, a person lacking mental capacity is still able to claim housing benefit to cover accommodation costs. This issue was raised in the Upper Tribunal case of Wychavon District Council v EM (HB) [2012] UKUT 12.

[bookmark: _Int_ubOgADQ6]Housing Benefit legislation requires that an individual be under a liability to make payments for their accommodation.  Section 7(1) of the Mental Capacity Act states that “If necessary, goods or services are supplied to a person who lacks capacity to contract for their supply, he must pay a reasonable price for them.”

[bookmark: _Toc165997926]This means that there is an authority under law which makes Shared Lives service users responsible for making payments for occupation of their accommodation and, therefore, housing benefit is payable. 

Summary

1. When asking for a signature from service users, practitioners need to ask themselves whether the person has the mental capacity to sign/enter into the agreement. If there is a concern around the individual’s mental capacity, then this should be discussed with the Hampshire Shared Lives Management Team in the first instance. 
2. If they are not sure, they should complete and record a capacity assessment (not just the conclusion). This should be done with all relevant parties and the commissioners of the care provided; Care Management. 
3. If the person cannot sign, they need to check whether there is someone with authority to sign for them such as an attorney or deputy with authority over property and affairs.
4. If there is not, they may be able to place the person in their best interests (if the carer agrees). This will not validate any agreement but the person lacking mental capacity may be liable to make payments and therefore eligible for housing benefit.
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