



Hampshire Shared Lives operational guidance 

Mental capacity
Mental capacity, best interests, Deprivation of Liberty and consent
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Mental capacity

[bookmark: _Int_hpB7Owv5]Mental capacity refers to an individual having the ability to understand information, retain it, use it to decide and communicate that decision – someone who has the ability to make their own decisions.


Understanding and retaining information

A person with mental capacity can understand information in relation to a decision and remember it long enough to make that decision.


Using information to decide

A person can use or weigh up the information to make a choice.

Communicating the decision

A person can communicate their decision either verbally, non-verbally or through communication methods of their choice.





Lacking capacity

If a person cannot understand, retain, use or communicate the information needed to decide, they are assessed as not having the capacity to do so and they may require support for decisions to be made on their behalf. This may be relevant to someone who can make simple daily choices but may not be able to make more complex decisions and is always decision specific.


Best interests decisions

· [bookmark: _Int_vqtZ4Nc8]The Mental Capacity Act requires that everyone is assumed to have capacity unless it is established otherwise.
· All practical steps must be considered to support the person to make that decision.
· [bookmark: _Int_t6Teh6TH]Just because someone makes what is considered to be an ‘unwise decision’ that does not mean they lack capacity.
· Any act done or decision made on someone’s behalf must be within that person’s best interests.
· The least restrictive means of support must be used to protect rights.
· Decision specific only, not a general assessment of the person’s abilities.

Best interests checklist: Informs others what they must consider when making a best interests decision.

1. Must consider the person’s past and present wishes and feelings.
2. Where practical and appropriate to do so, they must consult with others who are involved in the person’s life/interest in their welfare?
3. There must be consideration given to the advantages and disadvantages to the person.
4. Proportionate responses must be considered, or it could be considered as a Deprivation of Liberty.

Within care settings like Shared Lives, we support individuals to make informed decisions every day by offering choice that is relevant and meaningful to the person.

Where there is a more complex decision to be made, there is conflict regarding a decision or you are just not sure, please contact your Shared Lives officer who can support you and, where appropriate, work within a Best Interests Framework.

If someone does lack capacity in areas such as finance, actions will be taken again within the best interests legislation to support that person in the least restrictive way possible.

Any decisions that involve a more detailed level of choice, like choosing a holiday or making large purchases, should always be discussed with the Shared Lives officer and/or others involved in the individual’s life and not made in isolation which could place the carer in a potentially vulnerable situation. 

Finances  

An individual’s finances within Shared Lives needs to be managed within a support plan that is strength based but also considers the vulnerabilities of the service user and carer.

Where it is deemed that an individual lacks capacity to arrange their finances, they may have:
· A family member as appointee
· A family member who holds Power of Attorney
· Be supported by the Hampshire Client Affairs Team or a Money Management service.

Detailed monitoring and guidance are required in all areas of finances and is part of the Shared Lives audit process to protect all involved.

When supporting individuals to make larger purchases like holidays, this must be done in conjunction with your Shared Lives officer using the ‘Absence/holiday’ form where discussion will take place with regards to affordability, choice, appropriateness, etc. Please do not make any purchases without this taking place.
Where an individual is supported by Client Affairs, they have a legal duty to ensure the spend and protection of the individual’s monies resulting in oversight being more stringent. The Shared Lives Scheme is working with the Client Affairs Team to ensure we produce a mutually beneficial pathway in which to ensure this but also respect the Scheme and its ethos.

Shared Lives carers are not encouraged to be appointees as this will be a conflict of interest. In some cases, where an individual is transitioning from foster care, this may be considered the most appropriate support at the time with the agreement that this should be reviewed as soon as is possible.

Carers should not have access to or knowledge of a service users pin number for bank cards. 

Deprivation of Liberty

When someone over the age of 18 years lacks the capacity to make decisions about their care or treatment and has their freedom taken away/when they are not free to leave or subject to continuous supervision, this is caused a Deprivation of Liberty. 


Deprivation of Liberty Safeguards (DoLS)

A set of legal standards that ensures a person is only deprived of their liberty in a necessary and proportionate way and provides protection for that person once a DoLs has been authorised.

A DoLS aims to ensure that any restrictions on a person’s liberty are:

· In the person’s best interests
· The least restrictive option possible
· Authorised by a supervisory body

DoLS might apply in:

· Care home or hospital
· Living at home, supported accommodation or a Shared Lives placement 


DoLS 

· A person must be appointed (usually a family member or friend) to represent the person’s interest (Relevant Person Representative or RPR).
· The RPR can request a review of the authorisation at any time.
· The person and their RPR can challenge in the Court of Protection.
· IMCA support: The RPR and person are entitled to the support of an Independent Mental Capacity Advocate.
Examples of Deprivation of Liberty:

· Forced medication/sedation. 
· Physical restraint.
· Limited freedom of movement – restricting someone from leaving a care home or hospital.
· Continuous supervision and control – a person not being able to come and go as they please.
· Restricted access to resources – limiting a person’s access to their personal belongings, finances or communication with others without a valid reason and without their consent.
· Decisions made on someone’s behalf without their consent.
· Locked doors/chains, even if for security reasons, can be a deprivation of liberty if the person lacks the capacity to consent.
· Restricted access to the community.
· Mechanical restraints – use of lap straps or harnesses.

An application needs to be made for a DoLS to the local authority for someone in a care home or hospital. For someone living at home an application needs to be made to the Court of Protection.

If there are any concerns regarding someone’s liberty, always seek guidance from your Shared Lives officers. Working within a Multidisciplinary Team (MDT) approach, we can work within the least restrictive approach to ensure the person’s rights are maintained but also their safety and wellbeing.

We must ensure that we do not restrict someone’s access to any freedom, possessions or finance unless this has been discussed within an MDT approach and subject to a DoLS.

Consent

This means giving permission or agreement for something.

Key principles:

· Voluntary – agreement must be given without coercion or pressure.
· Informed – the person must be fully aware of what they are consenting to, inclusive of benefits and risks.
· Capacity – the person must have capacity to understand and agree to the decision.

Consent can apply to many areas of our lives:

· Medical – a person must consent to medical treatment after being informed of the benefits and risks.
· Sexual – a person who consents makes a clear and enthusiastic ‘yes’ to each act and can withdraw their consent at any time. 
· Data Privacy – a person must consent to the processing of their data and the consent can be withdrawn at any time.

Important considerations

· Consent – can be withdrawn at any time.
· Capacity – a person who is intoxicated or incapacitated or unconscious cannot give valid consent.
· Age – within legal framework. 


Consent to medical treatment

Where someone lacks capacity to give consent, the health care professional in consultation with all relevant parties (family, friends, IMCA) makes decisions in the person’s best interests within the Mental Capacity Act.

If someone has a Lasting Power of Attorney (LPA), they can make decisions on the person’s behalf.

A Court of Protection can appoint a deputy to make decisions for someone who lacks capacity for financial and property matters but also for health care.

As carers, although you can be part of the decision-making process you cannot sign any document on behalf of an individual who lacks the capacity to do so as this is illegal.
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5
Before the act is done, or 
the decision is made, regard 
must be had to whether 
the purpose for which it is 
needed can be as effectively 
achieved in a way that is less 
restrictive of the person’s 
rights and freedom of action.


4
An act done, or decision made, 
under this Act for or on behalf 
of a person who lacks capacity 
must be done, or made, in his 
best interests.


3
A person is not to be treated as 
unable to make a decision merely 
because he makes an unwise 
decision. 


2
A person is not to be treated as 
unable to make a decision unless all 
practicable steps to help him to do so 
have been undertaken without success.


1
A person must be 
assumed to have capacity 
unless it is established that 
they lack capacity. 


Hampshire Mental Capacity Toolkit
Part A – Assessment of Capacity 
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Hampshire Mental Capacity Toolkit


Tool to assess whether an individual lacks mental capacity in 
relation to a specific decision.


Person’s name


Address
Client Ref - CareDirector/ 
NHS number 


What is the decision that needs to be made?  


What steps have been taken to help the person take the decision for themselves?  
(Explain how you have followed statutory principles 1 & 2)


What is the key information the person needs to understand in order to make this decision?


Mental Capacity Toolkit_Part A.indd   2 18/12/2014   09:10







b)  Are they able to retain 
the information long 
enough to make the 
decision? 


    


YES - able to retain info. 
record evidence.


NO - unable to retain 
information, record any help 
given and evidence.


Hampshire Mental Capacity Toolkit


ASSESSMENT QUESTIONS


Questions (2a)-(2d) concern the impact of the above impairment/disturbance upon the individual and whether 
it prevents them from making this specific decision at the time of assessment.	


1.	 Is there evidence of 
an impairment of or 
disturbance in the 
functioning of the mind 
or brain (permanent 
or temporary) that 
may affect the person’s 
ability to make the above 
decision?


YES Impairment is present
— record symptoms /behaviours
or any relevant diagnoses that 
lead to your belief 
If YES Proceed to Q.2 below 


NO Impairment is not 
present — record evidence for 
this belief.
If NO the person is deemed 
to have capacity -assessment 
is ended now.


2a) With all possible help 
given is the person 
able to understand the 
information relevant to 
the decision? 


  E.g.What is their 
understanding of decision in 
question? Can they tell you 
why they think the decision 
needs to be made? What do 
they think the consequences 
of the decision will be? 


YES - able to understand info. 
Record views/evidence to show 
they understood it.


NO - unable to understand 
info. Record steps taken to 
explain info and views/evidence 
why they did not understand it.


c) 	 Are they able to weigh 
the information as part 
of the decision making 
process?


 	 Are they able to understand 
the consequences of making 
or not making the decision?  


YES - able to weigh 
information, record evidence.


NO - unable to weigh info 
record evidence.


d) 	Are they able to 
communicate the decision 
in any way?  
There may be many methods 
to communicate and 
assistance may be required.


YES - able to communicate, 
record evidence.


NO - unable to communicate, 
record evidence.
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Hampshire Mental Capacity Toolkit


What is your professional relationship to the person being assessed?


Please indicate professional qualifications and/or the reason why you are the appropriate 
person to assess capacity in this instance


Conclusion - If the answer to question 1. is YES and the answer to any part of question 2. a) - d) is NO 
then the person lacks capacity under the Mental Capacity Act (2005).


Fluctuating capacity: Always consider whether the person has fluctuating capacity and whether the 
decision can wait until capacity returns. If this is the case, explain and enter reassessment date in outcome 
below.


Outcome:


Decision maker/ assessor signature:


Date of assessment


How was the assessment 
completed? Who was present, 
where did it happen?
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		Persons name: 

		Address: 

		Client Ref  AISNHS number: 

		What steps have been taken to help the person take the decision for themselves Explain how you have followed statutory principles 1  2: 


		What is the key information the person needs to understand in order to make this decision: 

		Date of assessment_2: 

		How was the assessment completed Who was present where did it happen: 

		What is your professional relationship to the person being assessed: 


		person to assess capacity in this instance: 


		Outcome: 

		Signature: 

		What is the decision that needs to be made See guidance notes: 


		yes_1: 




		yes_2: 



		yes_3: 



		yes_4: 



		yes_5: 



		no_1: 



		no_2: 



		no_3: 



		no_4: 



		no_5: 








